
UNITED STATES BANKRUPTCY COURT
Eastern District of California

Honorable Michael S. McManus
Bankruptcy Judge

Sacramento, California

March 7, 2016 at 1:30 p.m.

THIS CALENDAR IS DIVIDED INTO TWO PARTS.  THEREFORE, TO FIND ALL MOTIONS AND
OBJECTIONS SET FOR HEARING IN A PARTICULAR CASE, YOU MAY HAVE TO LOOK IN BOTH PARTS
OF THE CALENDAR.  WITHIN EACH PART, CASES ARE ARRANGED BY THE LAST TWO DIGITS OF THE
CASE NUMBER.

THE COURT FIRST WILL HEAR ITEMS 1 THROUGH 15.  A TENTATIVE RULING FOLLOWS EACH OF
THESE ITEMS.  THE COURT MAY AMEND OR CHANGE A TENTATIVE RULING BASED ON THE PARTIES’
ORAL ARGUMENT.  IF ALL PARTIES AGREE TO A TENTATIVE RULING, THERE IS NO NEED TO
APPEAR FOR ARGUMENT.  HOWEVER, IT IS INCUMBENT ON EACH PARTY TO ASCERTAIN WHETHER
ALL OTHER PARTIES WILL ACCEPT A RULING AND FOREGO ORAL ARGUMENT.  IF A PARTY
APPEARS, THE HEARING WILL PROCEED WHETHER OR NOT ALL PARTIES ARE PRESENT.  AT THE
CONCLUSION OF THE HEARING, THE COURT WILL ANNOUNCE ITS DISPOSITION OF THE ITEM AND
IT MAY DIRECT THAT THE TENTATIVE RULING, AS ORIGINALLY WRITTEN OR AS AMENDED BY THE
COURT, BE APPENDED TO THE MINUTES OF THE HEARING AS THE COURT’S FINDINGS OF FACT AND
CONCLUSIONS OF LAW.

IF A MOTION OR AN OBJECTION IS SET FOR HEARING PURSUANT TO LOCAL BANKRUPTCY RULE
3015-1(c), (d) [eff. May 1, 2012], GENERAL ORDER 05-03, ¶ 3(c), LOCAL BANKRUPTCY
RULE 3007-1(c)(2)[eff. through April 30, 2012], OR LOCAL BANKRUPTCY RULE 9014-
1(f)(2), RESPONDENTS WERE NOT REQUIRED TO FILE WRITTEN OPPOSITION TO THE RELIEF
REQUESTED.  RESPONDENTS MAY APPEAR AT THE HEARING AND RAISE OPPOSITION ORALLY.  IF
THAT OPPOSITION RAISES A POTENTIALLY MERITORIOUS DEFENSE OR ISSUE, THE COURT WILL
GIVE THE RESPONDENT AN OPPORTUNITY TO FILE WRITTEN OPPOSITION AND SET A FINAL
HEARING UNLESS THERE IS NO NEED TO DEVELOP THE WRITTEN RECORD FURTHER.  IF THE COURT
SETS A FINAL HEARING, UNLESS THE PARTIES REQUEST A DIFFERENT SCHEDULE THAT IS
APPROVED BY THE COURT, THE FINAL HEARING WILL TAKE PLACE APRIL 11, 2016 AT 1:30 P.M. 
OPPOSITION MUST BE FILED AND SERVED BY MARCH 28, 2016, AND ANY REPLY MUST BE FILED
AND SERVED BY APRIL 4, 2016.  THE MOVING/OBJECTING PARTY IS TO GIVE NOTICE OF THE
DATE AND TIME OF THE CONTINUED HEARING DATE AND OF THESE DEADLINES.

THERE WILL BE NO HEARING ON ITEMS 16 THROUGH 24 IN THE SECOND PART OF THE CALENDAR. 
INSTEAD, THESE ITEMS HAVE BEEN DISPOSED OF AS INDICATED IN THE FINAL RULING BELOW. 
THAT RULING WILL BE APPENDED TO THE MINUTES.  THIS FINAL RULING MAY OR MAY NOT BE A
FINAL ADJUDICATION ON THE MERITS; IF IT IS, IT INCLUDES THE COURT’S FINDINGS AND
CONCLUSIONS.  IF ALL PARTIES HAVE AGREED TO A CONTINUANCE OR HAVE RESOLVED THE
MATTER BY STIPULATION, THEY MUST ADVISE THE COURTROOM DEPUTY CLERK PRIOR TO HEARING
IN ORDER TO DETERMINE WHETHER THE COURT VACATE THE FINAL RULING IN FAVOR OF THE
CONTINUANCE OR THE STIPULATED DISPOSITION.

IF THE COURT CONCLUDES THAT FED. R. BANKR. P. 9014(d) REQUIRES AN EVIDENTIARY
HEARING, UNLESS OTHERWISE ORDERED, IT WILL BE SET ON MARCH 14, 2016, AT 2:30 P.M.
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Matters to be Called for Argument

1. 16-20002-A-13 DEMETRIUS BELLAMY OBJECTION TO
JPJ-1 CONFIRMATION OF PLAN AND MOTION TO

DISMISS CASE
2-18-16 [17]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   Because this hearing on an objection to the confirmation of
the proposed chapter 13 plan and a motion to dismiss the case was set pursuant
to the procedure required by Local Bankruptcy Rule 3015-1(c)(4), the debtor was
not required to file a written response.  If no opposition is offered at the
hearing, the court will take up the merits of the objection.  Below is the
court’s tentative ruling, rendered on the assumption that there will be no
opposition.  Obviously, if there is opposition, the court may reconsider this
tentative ruling.

The objection will be sustained and the motion to dismiss the case will be
conditionally denied.

First, the debtor has failed to fully and accurately provide all information
required by the petition, schedules, and statements.  Specifically, the debtor
failed to list prior bankruptcy petitions on the petition.  This nondisclosure
is a breach of the duty imposed by 11 U.S.C. § 521(a)(1) to truthfully list all
required financial information in the bankruptcy documents.  To attempt to
confirm a plan while withholding relevant financial information from the
trustee is bad faith.  See 11 U.S.C. § 1325(a)(3).

Second, the plan's feasibility depends on the debtor successfully prosecuting a
motion to value the collateral of Acceptance Now in order to strip down or
strip off its secured claim from its collateral.  No such motion has been
filed, served, and granted.  Absent a successful motion the debtor cannot
establish that the plan will pay secured claims in full as required by 11
U.S.C. § 1325(a)(5)(B) or that the plan is feasible as required by 11 U.S.C. §
1325(a)(6).  Local Bankruptcy Rule 3015-1(j) provides: "If a proposed plan will
reduce or eliminate a secured claim based on the value of its collateral or the
avoidability of a lien pursuant to 11 U.S.C. § 522(f), the debtor must file,
serve, and set for hearing a valuation motion and/or a lien avoidance motion.
The hearing must be concluded before or in conjunction with the confirmation of
the plan. If a motion is not filed, or it is unsuccessful, the Court may deny
confirmation of the plan."

Third, in violation of 11 U.S.C. § 521(a)(1)(B)(iv) and Local Bankruptcy Rule
1007-1(c) the debtor has failed to provide the trustee with employer payment
advices for the 60-day period  preceding the filing of the petition.  The
withholding of this financial information from the trustee is a breach of the
duties imposed upon the debtor by 11 U.S.C. § 521(a)(3) & (a)(4) and the
attempt to confirm a plan while withholding this relevant financial information
is bad faith.  See 11 U.S.C. § 1325(a)(3).

Fourth, the debtor admitted at the meeting of creditors that the debtor failed
to file an income tax returns for the prior four tax years.  These returns are
delinquent.

Prior to the Bankruptcy Abuse Prevention and Consumer Protection Act of 2005
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becoming effective, the Bankruptcy Code did not require chapter 13 debtors to
file delinquent tax returns.  If a debtor did not file tax returns, the trustee
might object to the plan on the grounds of lack of feasibility or that the plan
was not proposed in good faith.  See, e.g., Greatwood v. United States (In re
Greatwood), 194 B.R. 637 (9th Cir. B.A.P. 1996), affirmed, 120 F.3d. 268 (9th
Cir. 1997).

Since BAPCPA became effective, a chapter 13 debtor must file most pre-petition
delinquent tax returns.  See 11 U.S.C. § 1308.  Section 1308(a) requires a
chapter 13 debtor who has failed to file tax returns under applicable
nonbankruptcy law to file all such returns if they were due for tax periods
during the 4-year period ending on the date of the filing of the petition.  The
delinquent returns must be filed by the date of the meeting of creditors.

There are two consequences to a failure to comply with section 1308.  The
failure is cause for dismissal.  See 11 U.S.C. § 1307(e).  In this case,
however, the trustee has not moved for dismissal.  Also, 11 U.S.C. § 1325(a)(9)
and an uncodified provision of BAPCPA found at section 1228(a) of the Act
provide that the court cannot confirm a plan if delinquent returns have not
been filed with the taxing agency and filed with the court.  This has not been
done and so the court cannot confirm any plan proposed by the debtor.

Because the plan proposed by the debtor is not confirmable, the debtor will be
given a further opportunity to confirm a plan.  But, if the debtor is unable to
confirm a plan within a reasonable period of time, the court concludes that the
prejudice to creditors will be substantial and that there will then be cause
for dismissal.  If the debtor has not confirmed a plan within 75 days, the case
will be dismissed on the trustee’s ex parte application.

2. 10-41410-A-13 JON/RACHEL WAGNER ORDER TO
12-2516 PLC-1 APPEAR FOR EXAMINATION
WAGNER ET AL V. CHASE BANK (JPMORGAN CHASE BANK, N.A.)

11-18-15 [30]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   None.  The respondent shall appear prior to the start of
the 10:00 a.m. calendar to be sworn in for the examination.

3. 16-20210-A-13 FRANKLIN RAMIREZ OBJECTION TO
APN-1 CONFIRMATION OF PLAN
CAMBRIDGE ESTATES OF FAIRFIELD OWNERS' 2-18-16 [14]
ASSOCIATION VS.

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   Because this hearing on an objection to the confirmation of
the proposed chapter 13 plan was set pursuant to the procedure required by
Local Bankruptcy Rule 3015-1(c)(4), the debtor was not required to file a
written response.  If no opposition is offered at the hearing, the court will
take up the merits of the objection.  Below is the court’s tentative ruling,
rendered on the assumption that there will be no opposition.  Obviously, if
there is opposition, the court may reconsider this tentative ruling.

The objection will be sustained in part.
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The objecting creditor is owed delinquent homeowners’ association assessments. 
While the plan provides for payment of the arrears in Class 2, it does not
provide for interest on such arrears even though applicable nonbankruptcy law
provides for interest on arrears.

11 U.S.C. § 1325(a)(5)(B) requires interest be paid on secured claims that will
be paid beyond the effective date of the plan.  Here, the claim will be paid
over approximately 60 months but fails to provide for interest.  This violates
section 1325(a)(5)(B).

However, to the extent the creditor demands interest at the statutory rate, the
objection will be overruled.  Interest on secured claims may be determined
under the rate setting analysis permitted by Till v. SCS Credit Corp., 124
S.Ct. 1951 (2004).

Nor must the plan provide for ongoing HOA fees.  These are payable by the
debtor directly to the association.

4. 16-20210-A-13 FRANKLIN RAMIREZ OBJECTION TO
BF-1 CONFIRMATION OF PLAN
JPMORGAN CHASE BANK, N.A. VS. 2-18-16 [18]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   Because this hearing on an objection to the confirmation of
the proposed chapter 13 plan was set pursuant to the procedure required by
Local Bankruptcy Rule 3015-1(c)(4), the debtor was not required to file a
written response.  If no opposition is offered at the hearing, the court will
take up the merits of the objection.  Below is the court’s tentative ruling,
rendered on the assumption that there will be no opposition.  Obviously, if
there is opposition, the court may reconsider this tentative ruling.

The objection will be sustained.

The plan assumes the arrears on the objecting creditor’s Class 1 secured claim
are approximately $6,000.  The creditor indicates that the arrears are more
than $9,800.  At this higher level, the plan either is not feasible or it will
not pay the objecting secured claim in full.  The plan fails to comply with 11
U.S.C. §§ 1325(a)(5)(B) & (a)(6).

5. 16-20028-A-13 CHRISTA BLACKWELL OBJECTION TO
JPJ-1 CONFIRMATION OF PLAN AND MOTION TO

DISMISS CASE
2-18-16 [16]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   Because this hearing on an objection to the confirmation of
the proposed chapter 13 plan and a motion to dismiss the case was set pursuant
to the procedure required by Local Bankruptcy Rule 3015-1(c)(4), the debtor was
not required to file a written response.  If no opposition is offered at the
hearing, the court will take up the merits of the objection.  Below is the
court’s tentative ruling, rendered on the assumption that there will be no
opposition.  Obviously, if there is opposition, the court may reconsider this
tentative ruling.
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The objection will be sustained and the motion to dismiss the case will be
granted and the case dismissed.

First, the debtor failed to utilize the court’s mandatory form plan as required
by Local Bankruptcy Rule 3015-1(a) (effective on and after May 1, 2012, in all
cases regardless when filed).

Second, the debtor failed to appear at the meeting of creditors.  Appearance is
mandatory.  See 11 U.S.C. § 343.  To attempt to confirm a plan while failing to
appear and be questioned by the trustee and any creditors who appear, the
debtor is also failing to cooperate with the trustee.  See 11 U.S.C. §
521(a)(3).  Under these circumstances, attempting to confirm a plan is the
epitome of bad faith.  See 11 U.S.C. § 1325(a)(3).  The failure to appear also
is cause for the dismissal of the case.  See 11 U.S.C. § 1307(c)(6).

Third, in violation of 11 U.S.C. § 521(a)(1)(B)(iv) and Local Bankruptcy Rule
1007-1(c) the debtor has failed to provide the trustee with employer payment
advices for the 60-day period  preceding the filing of the petition.  The
withholding of this financial information from the trustee is a breach of the
duties imposed upon the debtor by 11 U.S.C. § 521(a)(3) & (a)(4) and the
attempt to confirm a plan while withholding this relevant financial information
is bad faith.  See 11 U.S.C. § 1325(a)(3).

Fourth, 11 U.S.C. § 521(e)(2)(B) & (C) requires the court to dismiss a petition
if an individual chapter 7 or 13 debtor fails to provide to the case trustee a
copy of the debtor’s federal income tax return for the most recent tax year
ending before the filing of the petition.  This return must be produced seven
days prior to the date first set for the meeting of creditors.  The failure to
provide the return to the trustee justifies dismissal and denial of
confirmation.  In addition to the requirement of section 521(e)(2) that the
petition be dismissed, an uncodified provision of the Bankruptcy Abuse
Prevention and Consumer Protection Act of 2005 found at section 1228(a) of
BAPCPA provides that in chapter 11 and 13 cases the court shall not confirm a
plan of an individual debtor unless requested tax documents have been turned
over.  This has not been done.

Fifth, the debtor has failed to fully and accurately provide all information
required by the petition, schedules, and statements.  These documents are, for
all intents and purposes, blank.  The numerous nondisclosures are a breach of
the duty imposed by 11 U.S.C. § 521(a)(1) to truthfully list all required
financial information in the bankruptcy documents.  To attempt to confirm a
plan while withholding relevant financial information from the trustee is bad
faith.  See 11 U.S.C. § 1325(a)(3).

6. 16-20233-A-13 YIMEN MENDEZ OBJECTION TO
JPJ-1 CONFIRMATION OF PLAN

2-18-16 [18]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   Because this hearing on an objection to the confirmation of
the proposed chapter 13 plan was set pursuant to the procedure required by
Local Bankruptcy Rule 3015-1(c)(4), the debtor was not required to file a
written response.  If no opposition is offered at the hearing, the court will
take up the merits of the objection.  Below is the court’s tentative ruling,
rendered on the assumption that there will be no opposition.  Obviously, if
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there is opposition, the court may reconsider this tentative ruling.

The objection will be sustained.

First, the plan's feasibility depends on the debtor successfully prosecuting a
motion to value the collateral of Roundpoint Mortgage in order to strip down or
strip off its secured claim from its collateral.  No such motion has been
filed, served, and granted.  Absent a successful motion the debtor cannot
establish that the plan will pay secured claims in full as required by 11
U.S.C. § 1325(a)(5)(B) or that the plan is feasible as required by 11 U.S.C. §
1325(a)(6).  Local Bankruptcy Rule 3015-1(j) provides: "If a proposed plan will
reduce or eliminate a secured claim based on the value of its collateral or the
avoidability of a lien pursuant to 11 U.S.C. § 522(f), the debtor must file,
serve, and set for hearing a valuation motion and/or a lien avoidance motion.
The hearing must be concluded before or in conjunction with the confirmation of
the plan. If a motion is not filed, or it is unsuccessful, the Court may deny
confirmation of the plan."

Second, the trustee will object to all of the debtor’s Cal. Civ. Proc. Code §
703.140(b) exemptions claimed on Schedule C.  The trustee argues that because
the debtor is married, as admitted in Schedules I and J, and because the
debtor’s spouse has not joined in the chapter 13 petition, the debtor must file
his spouse’s waiver of right to claim exemptions.  See Cal. Civ. Proc. Code §
703.140(a)(2).  This was not done.

A debtor’s exemptions are determined as of the date the bankruptcy petition is
filed.  Owen v. Owen, 500 U.S. 305, 314 (1991); see also In re Chappell, 373
B.R. 73, 77 (B.A.P. 9th Cir. 2007) (holding that “critical date for determining
exemption rights is the petition date”).  Thus, the court applies the facts and
law existing on the date the case was commenced to determine the nature and
extent of the debtor’s exemptions.

11 U.S.C. § 522(b)(1) permits the states to opt out of the federal exemption
statutory scheme set forth in section 522(d).  In enacting Cal. Civ. Proc. Code
§ 703.130, the State of California opted out of the federal exemption scheme
relegating a debtor to whatever exemptions are provided under state law.  Thus,
substantive issues regarding the allowance or disallowance of a claimed
exemption are governed by state law in California.

California state law gives debtors filing for bankruptcy the right to choose
(1) a set of state law exemptions similar but not identical to the Bankruptcy
Code exemptions; or (2) California’s regular non-bankruptcy exemptions.  See
Cal. Civ. Proc. Code §§ 703.130, 703.140.  In the case of a married debtor, if
either spouse files for bankruptcy individually, California’s regular non-
bankruptcy exemptions apply unless, while the bankruptcy case is pending, both
spouses waive in writing the right to claim the regular non-bankruptcy state
exemptions in any bankruptcy proceeding filed by the other spouse.  See Cal.
Civ. Proc. Code § 703.140(a)(2).

Here, the debtor is asserting the exemptions of Cal. Civ. Proc. Code §
703.140(b), which require a spousal waiver.  That waiver was not filed with the
petition.  As a result, the debtor has no allowable exemptions.  Without
exemptions, the debtor’s nonexempt assets total more than $57,610.  Because the
plan does not provide for payment in full of unsecured creditors but only
$4,895.80, the plan does not comply with 11 U.S.C. § 1325(a)(4).
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7. 16-20037-A-13 JACK/STACEY MARTINEZ OBJECTION TO
JPJ-1 CONFIRMATION OF PLAN AND MOTION TO

DISMISS CASE
2-18-16 [21]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   Because this hearing on an objection to the confirmation of
the proposed chapter 13 plan and a motion to dismiss the case was set pursuant
to the procedure required by Local Bankruptcy Rule 3015-1(c)(4), the debtor was
not required to file a written response.  If no opposition is offered at the
hearing, the court will take up the merits of the objection.  Below is the
court’s tentative ruling, rendered on the assumption that there will be no
opposition.  Obviously, if there is opposition, the court may reconsider this
tentative ruling.

The objection will be sustained and the motion to dismiss the case will be
conditionally denied.

First, in violation of 11 U.S.C. § 521(a)(1)(B)(iv) and Local Bankruptcy Rule
1007-1(c) the debtor has failed to provide the trustee with employer payment
advices for the 60-day period  preceding the filing of the petition.  The
withholding of this financial information from the trustee is a breach of the
duties imposed upon the debtor by 11 U.S.C. § 521(a)(3) & (a)(4) and the
attempt to confirm a plan while withholding this relevant financial information
is bad faith.  See 11 U.S.C. § 1325(a)(3).

Second, Local Bankruptcy Rule 3015-1(b)(6) provides: “Documents Required by
Trustee.  The debtor shall provide to the trustee, not later than the fourteen
(14) days after the filing of the petition, Form EDC 3-088, Domestic Support
Obligation Checklist, or other written notice of the name and address of each
person to whom the debtor owes a domestic support obligation together with the
name and address of the relevant state child support enforcement agency (see 42
U.S.C. §§ 464 & 466),  Form EDC 3-086, Class 1 Checklist, for each Class 1
claim, and Form EDC 3-087, Authorization to Release Information to Trustee
Regarding Secured Claims Being Paid By The Trustee.”  Because the plan includes
a class 1 claim, the debtor was required to provide the trustee with a Class 1
checklist.  The debtor failed to do so.

Third, to pay the dividends required by the plan at the rate proposed by it
will take 132 months which exceeds the maximum 5-year duration permitted by 11
U.S.C. § 1322(d).

Because the plan proposed by the debtor is not confirmable, the debtor will be
given a further opportunity to confirm a plan.  But, if the debtor is unable to
confirm a plan within a reasonable period of time, the court concludes that the
prejudice to creditors will be substantial and that there will then be cause
for dismissal.  If the debtor has not confirmed a plan within 75 days, the case
will be dismissed on the trustee’s ex parte application.
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8. 16-20037-A-13 JACK/STACEY MARTINEZ OBJECTION TO
KGH-1 CONFIRMATION OF PLAN
FIRST TENNESSEE BANK N.A. VS. 2-22-16 [27]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   Because this hearing on an objection to the confirmation of
the proposed chapter 13 plan was set pursuant to the procedure required by
Local Bankruptcy Rule 3015-1(c)(4), the debtor was not required to file a
written response.  If no opposition is offered at the hearing, the court will
take up the merits of the objection.  Below is the court’s tentative ruling,
rendered on the assumption that there will be no opposition.  Obviously, if
there is opposition, the court may reconsider this tentative ruling.

The objection will be overruled.

The objecting secured creditor complains that the plan’s treatment of its Class
1 secured claim understates both the arrears and the ongoing installment
payment.

The plan provides for the objecting creditor’s claim in Class 1.  This means
that the plan will cure the pre-petition arrearage while maintaining the
monthly contract installment.  The plan explicitly provides that the claim is
not modified in any way.  This treatment satisfies the requirements of 11
U.S.C. §§ 1322(b)(2), (b)(5), and 1325(a)(5)(B).  The fact that the plan may
erroneously understate the amount of the contract installment payment or the
amount of the ongoing installment does not mean the creditor is limited to
receiving those amounts.  It will receive what is required by its contract and
claim in the absence of a successful claim objection.

9. 16-20246-A-13 JOHN BROKENSHIRE OBJECTION TO
JPJ-1 CONFIRMATION OF PLAN

2-18-16 [14]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   Because this hearing on an objection to the confirmation of
the proposed chapter 13 plan was set pursuant to the procedure required by
Local Bankruptcy Rule 3015-1(c)(4), the debtor was not required to file a
written response.  If no opposition is offered at the hearing, the court will
take up the merits of the objection.  Below is the court’s tentative ruling,
rendered on the assumption that there will be no opposition.  Obviously, if
there is opposition, the court may reconsider this tentative ruling.

The objection will be sustained.

First, because the plan fails to specify how debtor’s counsel’s fees will be
approved, either pursuant to Local Bankruptcy Rule 2016-1 or by making a motion
in accordance with 11 U.S.C. §§ 329, 330 and Fed. R. Bankr. P. 2002, 2016,
2017, but nonetheless requires the trustee to pay counsel a monthly dividend on
account of such fees, in effect the plan requires payment of fees even though
the court has not approved them.  This violates sections 329 and 330.

Second, the plan fails to provide at section 2.07 for a dividend to be on
account of allowed administrative expenses, including the debtor’s attorney’s
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fees.  Unless counsel is working for nothing, this means that the plan does not
provide for payment in full of priority claims as required by 11 U.S.C. §
1322(a)(2).  Also see 11 U.S.C. §§ 503(b), 507(a).

10. 13-32948-A-13 ERIC/CLAUDINE BERKE MOTION TO
CDR-1 DISMISS CASE 

2-3-16 [40]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   The motion will be granted in part.

Insofar as the FTB asks for dismissal, the motion will be granted.  But, the
court will not bar the debtor from filing another petition because such relief
must be sought in an adversary proceeding.

Since filing this case, the debtor has failed post-petition state income tax
liabilities for 2013 and 2014.  They owe $1,969.12 for 2013 and $3,599.58 for
2014.  The debtor does not dispute this delinquency.

The debtors are required by their plan to pay all post petition taxes and to
file all applicable tax returns.  The plan incorporates at section 5.02 the
court’s Local Bankruptcy Rules.  Local Bankruptcy Rule 3015-1(b)(4) requires
all debtor to conduct their financial and business affairs in accordance with
applicable law including laws requiring that tax returns be filed and taxes
paid.

Additionally, federal law requires debtors and trustees to operate businesses
within the bounds of other applicable laws and to pay taxes to the same extent
as a taxpayer not operating under the control or authority of a United States
court.  28 U.S.C. §§ 959(b) & 960.

The debtors are in violation of section 959(b) and 960 and they are in breach
of their plan.  This is cause for dismissal of the case.  11 U.S.C. § 1307(c).

The FTB's request for a one-year bar on filing new cases under Title 11,
however, will be denied.

The court may not use its ‘inherent’ powers under 11 U.S.C. § 105(a) to impose
such an extraordinary sanction.  The United States Supreme Court decision of
Law v. Siegel, 134 S.Ct. 1188, 188 L.Ed.2d 146, 82 USLW 4140 (March 4, 2014),
concluded that federal law provides no authority for bankruptcy courts to deny
an exemption on a ground not specified in the Bankruptcy Code.  In so holding,
the Court specifically stated that ‘[C]ourts' inherent sanctioning powers are
likewise subordinate to valid statutory directive and prohibitions. . .whatever
equitable powers remain in the bankruptcy courts must and can only be exercised
within the confines of the Bankruptcy Code.’  Law v. Siegel, 134 S.Ct. at 1194. 
Similarly, Ninth Circuit authorities have stated that in the exercise of its
section 105(a) authority, a bankruptcy court has broad discretion to shape
equitable remedies which further Congressional intent.  Pacific Shores Dev.,
LLC v. At Home Corp. (In re At Home Corp.), 392 F.3d 1064, 1070 (9th Cir. 2004)
(‘[A] bankruptcy court must locate its equitable authority in the Bankruptcy
Code.’).  ‘[S]tatutory silence alone does not invest a bankruptcy court with
equitable powers.  Those powers are limited and do not amount to a roving
commission to do equity.'  Id. (citation omitted).  The reference to a ‘roving
commission to do equity’ is derived from In re Yadidi, 274 B.R. 843, 848 (9th
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Cir. B.A.P. 2002) (‘§ 105 is not a roving commission to do equity or to do
anything inconsistent with the Bankruptcy Code’).  Aside from 11 U.S.C. §
105(a), the FTB cites to no specific provision of the Bankruptcy Code which
gives this court the statutory authority to bar the debtors from re-filing a
case under Title 11 for a period of one-year.  And, assuming it were possible
to impose a bar, such relief could be requested only in an adversary
proceeding.  See Fed. R. Bankr. P. 7001(7); see also Johnson v. TRE Holdings
LLC (In re Johnson), 346 B.R. 190, 195 (B.A.P. 9th Cir. 2006) (discussing in
rem relief under section 105 and the necessity for an adversary proceeding when
determining an interest in property).  Accordingly, this request is denied.

11. 15-29648-A-13 TERI TAYLOR MOTION TO
TAG-1 VALUE COLLATERAL
VS. SANTANDER CONSUMER USA, INC. 2-8-16 [22]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   The motion will be denied.

The debtor has filed a valuation motion that accompanies a proposed chapter 13
plan.  The valuation motion addresses the value of a 2006 Chrysler 300 that
secures Santander’s Class 2 claim.  The debtor has opined that the vehicle has
a value of $4,505.  However, this opinion is based on inadmissible evidence and
is not credible.

Any opinion of value by the owner must be expressed without giving a reason for
the valuation.  Barry Russell, Bankruptcy Evidence Manual, § 701.2, p. 1278-79
(2007-08).  Indeed, unless the owner also qualifies as an expert, it is
improper for the owner to give a detailed recitation of the basis for the
opinion.  Only an expert qualified under Fed. R. Evid. 702 may rely on and
testify as to facts “of a type reasonably relied upon by experts in the
particular field in forming opinions or inferences upon the subject. . . .” 
Fed. R. Evid. 703.  “For example, the average debtor-homeowner who testifies in
opposition to a motion for relief from the § 362 automatic stay, should be
limited to giving his opinion as to the value of his home, but should not be
allowed to testify concerning what others have told him concerning the value of
his or comparable properties unless, the debtor truly qualifies as an expert
under Rule 702 such as being a real estate broker, etc.”  Barry Russell,
Bankruptcy Evidence Manual, § 701.2, p. 1278-79 (2007-08).

Therefore, to the extent the debtor’s opinion is based on the condition of the
vehicle or the opinions of others, it is inadmissible.

Further, the debtor has laid no foundation that suggests the debtor is
qualified to identify the numerous mechanical and cosmetic defects in the
subject vehicle, or opine as to impact of these on the vehicle’s value.

Additionally, the Kelley Blue Book private party valuation is of no help
because the vehicle must be valued at its replacement value and replacement
value is based on retail value.  In the chapter 13 context, the replacement
value of personal property used by a debtor for personal, household or family
purposes is “the price a retail merchant would charge for property of that kind
considering the age and condition of the property at the time value is
determined.”  See 11 U.S.C. § 506(a)(2).

The “offer” by Carmax is both unauthenticated by a declaration from Carmax but
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even if authenticated, it is not a retail valuation.  It is what a retailer of
used cars would pay to purchase the car from the debtor.

The creditor counters that the value of the vehicle is $19,950 based on a
retail evaluation by the NADA Guides.

The creditor has come forward with evidence that the replacement value of the
vehicle, based on its retail value as reported by a commonly used market guide,
is $8,450.  Such valuations, however, usually presume the condition of the
vehicle is excellent.  As noted in the reply, the NADA valuation assumes no
mechanical defects.  Therefore, because section 506(a)(2) requires a retail
valuation that takes into account the condition of the vehicle, the NADA value
is of no assistance.

While neither party has persuaded the court as to the replacement value of the
vehicle under section 506(a)(2), it is the debtor who has the burden of proof. 
Accordingly, the valuation motion must be denied.

12. 16-20058-A-13 RICHARD ANG OBJECTION TO
JPJ-1 CONFIRMATION OF PLAN AND MOTION TO

DISMISS CASE
2-18-16 [17]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   Because this hearing on an objection to the confirmation of
the proposed chapter 13 plan and a motion to dismiss the case was set pursuant
to the procedure required by Local Bankruptcy Rule 3015-1(c)(4), the debtor was
not required to file a written response.  If no opposition is offered at the
hearing, the court will take up the merits of the objection.  Below is the
court’s tentative ruling, rendered on the assumption that there will be no
opposition.  Obviously, if there is opposition, the court may reconsider this
tentative ruling.

The objection will be sustained and the motion to dismiss the case will be
conditionally denied.

The plan's feasibility depends on the debtor successfully prosecuting a motion
to value the collateral of American Home Loans in order to strip down or strip
off its secured claim from its collateral.  No such motion has been filed,
served, and granted.  Absent a successful motion the debtor cannot establish
that the plan will pay secured claims in full as required by 11 U.S.C. §
1325(a)(5)(B) or that the plan is feasible as required by 11 U.S.C. §
1325(a)(6).  Local Bankruptcy Rule 3015-1(j) provides: "If a proposed plan will
reduce or eliminate a secured claim based on the value of its collateral or the
avoidability of a lien pursuant to 11 U.S.C. § 522(f), the debtor must file,
serve, and set for hearing a valuation motion and/or a lien avoidance motion.
The hearing must be concluded before or in conjunction with the confirmation of
the plan. If a motion is not filed, or it is unsuccessful, the Court may deny
confirmation of the plan."

Because the plan proposed by the debtor is not confirmable, the debtor will be
given a further opportunity to confirm a plan.  But, if the debtor is unable to
confirm a plan within a reasonable period of time, the court concludes that the
prejudice to creditors will be substantial and that there will then be cause
for dismissal.  If the debtor has not confirmed a plan within 75 days, the case
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will be dismissed on the trustee’s ex parte application.

13. 15-29871-A-13 KEITH/KATHY BOWLES OBJECTION TO
MWP-1 CONFIRMATION OF PLAN
FOUR DEEDS, L.L.C. VS. 2-12-16 [15]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   Because this hearing on an objection to the confirmation of
the proposed chapter 13 plan was set pursuant to the procedure required by
Local Bankruptcy Rule 3015-1(c)(4), the debtor was not required to file a
written response.  If no opposition is offered at the hearing, the court will
take up the merits of the objection.  Below is the court’s tentative ruling,
rendered on the assumption that there will be no opposition.  Obviously, if
there is opposition, the court may reconsider this tentative ruling.

The objection will be sustained.

Because the contract maturity date of the objecting creditor’s claim is not
after the plan’s completion date, that is, it will mature during the case, the
plan must provide for payment in full of the claim during the case.  Because it
fails to do so, the plan is unconfirmable.

14. 16-20891-A-13 HILARIO HERNANDEZ MOTION TO
RJ-1 VALUE COLLATERAL
VS. JP MORGAN CHASE BANK, N.A. 2-23-16 [10]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   Because less than 28 days’ notice of the hearing was given
by the debtor, this motion is deemed brought pursuant to Local Bankruptcy Rule
9014-1(f)(2).  Consequently, the creditors, the trustee, the U.S. Trustee, and
any other parties in interest were not required to file a written response or
opposition to the motion.  If any of these potential respondents appear at the
hearing and offers opposition to the motion, the court will set a briefing
schedule and a final hearing unless there is no need to develop the record
further.  If no opposition is offered at the hearing, the court will take up
the merits of the motion.  Below is the court’s tentative ruling, rendered on
the assumption that there will be no opposition to the motion.  Obviously, if
there is opposition, the court may reconsider this tentative ruling.

The motion will be granted.

The debtor seeks to value the debtor’s residence at a fair market value of
$130,000 as of the date the petition was filed.  It is encumbered by a first
deed of trust held by JPMorgan Chase Bank.  The first deed of trust secures a
loan with a balance of approximately $149,241 as of the petition date. 
Therefore, JPMorgan Chase Bank’s other claim secured by a junior deed of trust
is completely under-collateralized.  No portion of this claim will be allowed
as a secured claim.  See 11 U.S.C. § 506(a).

Any assertion that the respondent’s claim cannot be modified because it is
secured only by a security interest in real property that is the debtor’s
principal residence is disposed of by In re Zimmer, 313 F.3d 1220 (9th Cir.
2002) and In re Lam, 211 B.R. 36 (B.A.P. 9th Cir. 1997).  See also In re

March 7, 2016 at 1:30 p.m.
- Page 12 -



Bartee, 212 F.3d 277 (5th Cir. 2000); In re Tanner, 217 F.3d 1357 (11th Cir.
2000); McDonald v. Master Fin., Inc. (In re McDonald), 205 F.3d 606, 611-13
(3rd Cir. 2000); and Domestic Bank v. Mann (In re Mann), 249 B.R. 831, 840
(B.A.P. 1st Cir. 2000).

Because the claim is completely under-secured, no interest need be paid on the
claim except to the extent otherwise required by 11 U.S.C. § 1325(a)(4).  If
the secured claim is $0, because the value of the respondent’s collateral is
$0, no interest need be paid pursuant to 11 U.S.C. § 1325(a)(5)(B)(ii).

Any argument that the plan, by valuing the respondent’s security and providing
the above treatment, violates In re Hobdy, 130 B.R. 318 (B.A.P. 9th Cir. 1991),
will be overruled.  The plan is not an objection to the respondent’s proof of
claim pursuant to Fed. R. Bankr. P. 3007 and 11 U.S.C. § 502.  The plan makes
provision for the treatment of the claim and all other claims, and a separate
valuation motion has been filed and served as permitted by Fed. R. Bankr. P.
3012 and 11 U.S.C. § 506(a).  The plan was served by the trustee on all
creditors, and the motion to value collateral was served by the debtor with a
notice that the collateral for the respondent’s claim would be valued.  That
motion is supported by a declaration of the debtor as to the value of the real
property.  There is nothing about the process for considering the valuation
motion which amounts to a denial of due process.

To the extent the respondent objects to valuation of its collateral in a
contested matter rather than an adversary proceeding, the objection is
overruled.  Valuations pursuant to 11 U.S.C. § 506(a) and Fed. R. Bankr. P.
3012 are contested matters and do not require the filing of an adversary
proceeding.  Further, even if considered in the nature of a claim objection, an
adversary proceeding is not required.  Fed. R. Bankr. P. 3007.  It is only when
such a motion or objection is joined with a request to determine the extent,
validity or priority of a security interest, or a request to avoid a lien that
an adversary proceeding is required.  Fed. R. Bankr. P. 7001(2).  The court is
not determining the validity of a claim or avoiding a lien or security
interest.  The respondent’s deed of trust will remain of record until the plan
is completed.  This is required by 11 U.S.C. § 1325(a)(5)(B)(I).  Once the plan
is completed, if the respondent will not reconvey its deed of trust, the court
will entertain an adversary proceeding.  See also 11 U.S.C. § 1325(a)(5)(B)(I).

In the meantime, the court is merely valuing the respondent’s collateral.  Rule
3012 specifies that this is done by motion.  Rule 3012 motions can be filed and
heard any time during the case.  It is particularly appropriate that such
motions be heard in connection with the confirmation of a plan.  The value of
collateral will set the upper bounds of the amount of the secured claim.  11
U.S.C. § 506(a).  Knowing the amount and character of claims is vital to
assessing the feasibility of a plan, 11 U.S.C. § 1325(a)(6), and determining
whether the treatment accorded to secured claims complies with 11 U.S.C. §
1325(a)(5).

To the extent the creditor objects to the debtor’s opinion of value, that
objection is also overruled, particularly in light of its failure to file any
contrary evidence of value.  According to the debtor, the residence has a fair
market value of $130,000.  Evidence in the form of the debtor’s declaration
supports the valuation motion.  The debtor may testify regarding the value of
property owned by the debtor.  Fed. R. Evid. 701; So. Central Livestock
Dealers, Inc., v. Security State Bank, 614 F.2d 1056, 1061 (5th Cir. 1980).
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15. 15-29696-A-13 ANDRE LOPEZ AND JENNIFER MOTION TO
SJS-2 CAVALIER-LOPEZ CONFIRM PLAN 

1-25-16 [25]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   The motion will be denied and the objection will be
sustained.

First, the debtor has failed to make $845 of payments required by the plan. 
This has resulted in delay that is prejudicial to creditors and suggests that
the plan is not feasible.  See 11 U.S.C. §§ 1307(c)(1) & (c)(4), 1325(a)(6).

Second, the debtor has failed to accurately complete Form 22.  The debtor has
taken deductions of 1/60th of the secured tax claims and priority tax claims in
from current monthly income.  While this is consistent with the requirements of
11 U.S.C. § 1325(b), the debtor has overstated the amount of the deduction for
the secured tax claim and understated the amount of the deduction for the
priority tax claim.  When the correct deductions are substituted for the
amounts listed on Lines 34 and 35, the debtor’s projected monthly disposable
income rises from nothing to $1,177.64, enough to pay unsecured claims
$70,658.04 over the duration of the plan.  Because the plan pays these claims
nothing, it cannot be confirmed.  Therefore the plan does not comply with 11
U.S.C. § 1325(b).

16. 15-29899-A-13 JUDITH LADEAUX OBJECTION TO
JPJ-1 CONFIRMATION OF PLAN

2-18-16 [20]

9  Telephone Appearance
9  Trustee Agrees with Ruling

Tentative Ruling:   Because this hearing on an objection to the confirmation of
the proposed chapter 13 plan was set pursuant to the procedure required by
Local Bankruptcy Rule 3015-1(c)(4), the debtor was not required to file a
written response.  If no opposition is offered at the hearing, the court will
take up the merits of the objection.  Below is the court’s tentative ruling,
rendered on the assumption that there will be no opposition.  Obviously, if
there is opposition, the court may reconsider this tentative ruling.

The objection will be sustained.

The debtor has listed an income producing oil and gas lease as having a value
of $1.  This is apparently based on the assumption that the lease cannot be
transferred without the consent of the Dept. of the Interior.  While perhaps
true outside of bankruptcy court, it is not true in it.  See 11 U.S.C. §
365(f).  Therefore, in the absence of credible evidence regarding the value of
the lease, the debtor cannot sustain the burden of proving that the plan will
pay unsecured creditors at least what they would receive in a chapter 7
liquidation.  See 11 U.S.C. § 1325(a)(4).
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THE FINAL RULINGS BEGIN HERE

17. 15-28904-A-13 TREVOR WALLACE MOTION TO
SJS-1 VALUE COLLATERAL
VS. SANTANDER CONSUMER USA, INC. 2-8-16 [34]

Final Ruling: This valuation motion has been set for hearing on the notice
required by Local Bankruptcy Rule 9014-1(f)(1).  The failure of the trustee and
the respondent creditor to file written opposition at least 14 days prior to
the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii) is considered
as consent to the granting of the motion.  Cf. Ghazali v. Moran, 46 F.3d 52, 53
(9th Cir. 1995).  Further, because the court will not materially alter the
relief requested by the moving party, an actual hearing is unnecessary.  See
Boone v. Burk (In re Eliapo), 468 F.3d 592 (9th Cir. 2006).  Therefore, the
defaults of the trustee and the respondent creditor are entered and the matter
will be resolved without oral argument.

The valuation motion pursuant to Fed. R. Bankr. P. 3012 and 11 U.S.C. § 506(a)
will be granted.  The motion is accompanied by the debtor’s declaration.  The
debtor is the owner of the subject property.  In the debtor’s opinion, the
subject property had a value of $8,551 as of the date the petition was filed
and the effective date of the plan.  Given the absence of contrary evidence,
the debtor’s opinion of value is conclusive.  See Enewally v. Washington Mutual
Bank (In re Enewally), 368 F.3d 1165 (9th Cir. 2004).  Therefore, $8,551 of the
respondent’s claim is an allowed secured claim.  When the respondent is paid
$8,551 and subject to the completion of the plan, its secured claim shall be
satisfied in full and the collateral free of the respondent’s lien.  Provided a
timely proof of claim is filed, the remainder of its claim is allowed as a
general unsecured claim unless previously paid by the trustee as a secured
claim.

18. 15-28904-A-13 TREVOR WALLACE MOTION TO
SJS-2 CONFIRM PLAN 

1-22-16 [24]

Final Ruling: This motion to confirm a plan has been set for hearing on the
notice required by Local Bankruptcy Rules 3015-1(c)(3) & (d)(1) and 9014-
1(f)(1), and Fed. R. Bankr. R. 2002(b).  The failure of the trustee, the U.S.
Trustee, creditors, and any other party in interest to file written opposition
at least 14 days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(ii) is considered as consent to the granting of the motion.  Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because the court
will not materially alter the relief requested by the debtor, an actual hearing
is unnecessary.  See Boone v. Burk (In re Eliapo), 468 F.3d 592 (9th Cir.
2006).  Therefore, the respondents’ defaults are entered and the matter will be
resolved without oral argument.

The motion will be granted.  The plan complies with 11 U.S.C. §§ 1322(a) & (b),
1323(c), 1325(a), and 1329.

19. 16-20119-A-13 DARRELL/SYRIA MOORE OBJECTION TO
JPJ-1 CONFIRMATION OF PLAN AND MOTION TO

DISMISS CASE
2-18-16 [18]

Final Ruling: The court concludes that a hearing will not be helpful to its
consideration and resolution of this matter.  Accordingly, this matter is
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removed from calendar for resolution without oral argument.  See Boone v. Burk
(In re Eliapo), 468 F.3d 592 (9th Cir. 2006).

The objection is premised on the assumption that the court has not valued the
collateral of Santander.  This occurred at a hearing on February 29.  The
objection and motion are therefore moot.

20. 16-20020-A-13 OMAR KIRBY OBJECTION TO
JPJ-1 CONFIRMATION OF PLAN AND MOTION TO

DISMISS CASE
2-18-16 [21]

Final Ruling: The objection pertains to the original plan proposed by the
debtor.  However, the debtor proposed a modified plan which will be considered
for confirmation at a hearing on April 11.  If the trustee objects to the
modified plan, he should interpose opposition to the debtor’s motion to confirm
the modified plan.

Because the original plan proposed by the debtor admittedly is not confirmable,
the debtor will be given a further opportunity to confirm a plan.  But, if the
debtor is unable to confirm a plan at the April 11 hearing, the court concludes
that the prejudice to creditors will be substantial and that there will then be
cause for dismissal.  If not confirmed at the hearing, the case will be
dismissed on the trustee’s ex parte application.

21. 16-20024-A-13 LISA HARPER OBJECTION TO
JPJ-1 CONFIRMATION OF PLAN AND MOTION TO

DISMISS CASE
2-18-16 [16]

Final Ruling: The objection and motion have been voluntarily dismissed by the
trustee.

22. 15-28754-A-13 STEVEN SAMUDIO MOTION TO
HLG-1 CONFIRM PLAN 

1-22-16 [27]

Final Ruling: This motion to confirm a plan has been set for hearing on the
notice required by Local Bankruptcy Rules 3015-1(c)(3) & (d)(1) and 9014-
1(f)(1), and Fed. R. Bankr. R. 2002(b).  The failure of the trustee, the U.S.
Trustee, creditors, and any other party in interest to file written opposition
at least 14 days prior to the hearing as required by Local Bankruptcy Rule
9014-1(f)(1)(ii) is considered as consent to the granting of the motion.  Cf.
Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995).  Further, because the court
will not materially alter the relief requested by the debtor, an actual hearing
is unnecessary.  See Boone v. Burk (In re Eliapo), 468 F.3d 592 (9th Cir.
2006).  Therefore, the respondents’ defaults are entered and the matter will be
resolved without oral argument.

The motion will be granted.  The plan complies with 11 U.S.C. §§ 1322(a) & (b),
1323(c), 1325(a), and 1329.

23. 14-27258-A-13 ROUBINDER SINGH OBJECTION TO
JPJ-2 CLAIM
VS. FRANCHISE TAX BOARD 1-21-16 [46]

Final Ruling: This objection to the amended proof of claim filed on behalf of
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the Franchise Tax Board has been set for hearing on at least 44 days’ notice to
the claimant as required by Local Bankruptcy Rule 3007-1(c)(1)(ii).  The
failure of the claimant or the debtor to file written opposition at least 14
calendar days prior to the hearing is considered as consent to the sustaining
of the objection.  Cf. Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995). 
Further, because the court will not materially alter the relief requested by
the objecting party, an actual hearing is unnecessary.  See Boone v. Burk (In
re Eliapo), 468 F.3d 592 (9th Cir. 2006).  Therefore, the claimant’s default is
entered and the objection will be resolved without oral argument.

The objection will be sustained.  The last date to file a timely proof of claim
was January 12, 2015.  The FTB filed a timely claim.  Thereafter, the debtor
filed an amended proof of claim on behalf of the FTB.  11 U.S.C. § 501(c) and
Fed. R. Bankr. P. 3004 permit the debtor to file a proof of claim on behalf of
a creditor only if that creditor fails to file one on its own behalf.  Because
the FTB filed a timely claim, the claim filed by the debtor on behalf of the
FTB will be disallowed.  To the extent the debtor may have an objection to the
claim filed by the FTB, the debtor remains free to pursue such an objection.

24. 15-29899-A-13 JUDITH LADEAUX MOTION FOR
APN-1 RELIEF FROM AUTOMATIC STAY
WELLS FARGO BANK, N.A. VS. 2-8-16 [14]

Final Ruling: This motion for relief from the automatic stay has been set for
hearing on the notice required by Local Bankruptcy Rule 9014-1(f)(1).  The
failure of the debtor and the trustee to file written opposition at least 14
days prior to the hearing as required by Local Bankruptcy Rule 9014-1(f)(1)(ii)
is considered as consent to the granting of the motion.  Cf. Ghazali v. Moran,
46 F.3d 52, 53 (9th Cir. 1995).  Further, because the court will not materially
alter the relief requested by the moving party, an actual hearing is
unnecessary.  See Boone v. Burk (In re Eliapo), 468 F.3d 592 (9th Cir. 2006). 
Therefore, the defaults of the above-mentioned parties in interest are entered
and the matter will be resolved without oral argument.

The motion will be granted pursuant to 11 U.S.C. § 362(d)(1) to permit the
movant to conduct a nonjudicial foreclosure sale and to obtain possession of
the subject real property following sale.  The movant is secured by a deed of
trust encumbering the debtor’s real property.  The debtor has proposed a plan
that will surrender the subject property to the movant in satisfaction of its
secured claim.  That plan has not yet been confirmed.  Nonetheless, the terms
of the proposed plan makes two things clear: the movant’s claim will not be
paid and the real property securing its claim is not necessary to the debtor’s
personal financial reorganization.  This is cause to terminate the automatic
stay.

Because the movant has not established that the value of its collateral exceeds
the amount of its claim, the court awards no fees and costs.  11 U.S.C. §
506(b).

The 14-day stay of Fed. R. Bankr. P. 4001(a)(3) will be waived.
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